


















































without limitation court costs and reasonable attorneys fees) of any type or nature

that CCST or WVC or NAT-CC may suffer or incur as a result of or relating to: (i) the

breach or inaccuracYJ or any alleged breach or inaccuracy] of any of the

representationsJwarranties] covenants or agreements made by NATE in this

Agreement or in any of the exhibits hereof; or (ii) any acts or omissions of NATE

occurring prior to the Closing Date.

CCST will indemnify NATE and WVC and NAT-CC] and hold NATE and WVC and NAT

CCJ and their respective present and future directors} officers and employees,

harmless from any and allliabilitiesJ10ssesJ obligations} claimsJcosts and expenses

(including without limitation court costs and reasonable attorneys fees) of any type or

nature that NATE or WVC or NATE may suffer or incur as a result of or relating to: (i)

the breach or inaccuracYJ or any alleged breach or inaccuracy, of any of the

representations} warranties} covenants or agreements made by CeST in this

Agreement or in any of the exhibits hereof; or (ii) any acts or omissions of (CST

occurring prior to the Closing Date.

wve shall indemnify and hold CCST and NATE and NAT-CeJ and their respective

present and future directors J officers and employees harmless from any and all

liabilitiesJlosses) obligations} claims, costs and expenses (including without limitation

court costs and reasonable attorneys fees) that ceST or NATE or NAT-ce may suffer or

incur as a result or relating to: (i) the breach or inaccuracy} or any alleged breach or

inaccuracy} of any representationsJwarranties} covenants or agreements made by

wve in this Agreement or in any of exhibits hereof; or (ii) any acts or omissions of

wve occurring prior to the Closing Date.

The party seeking indemnification hereunder (for purposes of this Article XIII]

"Indemnitee") shall promptly, and within Thirty (30) Days after notice to it (notice to

Indemnitee being the filing of any legal action} receipt of any claim in writing, or

similar form of actual notice) of any claim as to which it asserts a right to

indemnification} notify the party from whom indemnification is sought (for purposes
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of this Article XIII, "Indemnitor") of such claim. If notice is given, Indemnitor shall

promptly indemnify Indemnitee upon receipt of any such notice. The failure of

Indemnitee to give such notification shall not relieve the Indemnitor from any liability

that it may have pursuant to this Agreement unless the failure to give such notice

within such time shall have been prejudicial and in such case only to the extent

thereof, and in no event shall the failure to give such notification relieve the

Indemnitor from any liability it may have other than pursuant to this Agreement. In

the event that the Indemnitor fails to fully indemnify the Indemnitee within Ten (10)

Days after the Indemnitee's right to indemnity hereunder is notified to the

Indemnitor, without any legally vaHd reason to deny its obligations to indemnify, the

Indemnitor shall be liable to pay the amount claimed.

If any claim for Indemnification and Hold Harmless by Indemnitee arises out of a claim

by a person other than Indemnitee, Indemnitor may, by written notice to Indemnitee,

undertake to conduct any proceedings or negotiations in connection therewith or

necessary to defend Indemnitee and take all other steps or proceedings to settle or

defeat any such claims or to employ counsel to contest any such claims; provided that

Indemnitor shall reasonably consider the advice of Indemnitee as to the defense of

such claims, and Indemnitee shall have the right to participate} at its own expense, in

such defense} but control of such litigation and settlement shall remain exclusively

with Indemnitor. Indemnitee shall provide all reasonable cooperation in connection

with any such defense by Indemnitor. Counsel} filing fees} court fees and other costs

or expenses of all proceedings, contests or lawsuits with respect to any such claim or

asserted liability shall be borne by Indemnitor. If any such claims is made hereunder

and Indemnitor does not elect to undertake the defense thereof by written notice to

Indemnitee, Indemnitee shall be entitled to control such litigation and settlement and

shall be entitled to indemnity with respect thereto pursuant to the terms of this

Article XIII. To the extent that Indemnitor undertakes the defense of such claim by

written notice to Indemnitee and diligently pursues such defense at its expense,

Indemnitee shall be entitled to indemnification hereunder only to the extent that such

defense is unsuccessful as determined by a final and unappealable judgment of a

court of competent jurisdiction} or by written acknowledgment of the parties.
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The occurrence of any of the following events shall constitute an "Event of Default"

for purposes of this Agreement on the part of the party with respect to which such

event occurs (the IIDefaulting Party"):

(a) The institution by the Defaulting Party of proceedings of any nature under any

laws of any jurisdiction, whether now existing or subsequently enacted or

amended for the relief of debtors wherein such party is seeking relief as a

debtor;

(b) A general assignment by the Defaulting Party for the benefit of creditors;

(c) The institution against the Defaulting Party of a case or other proceeding under

any bankruptcy or similar laws as now existing or hereunder amended or

becoming effective, which proceeding is not dismissed, stayed or discharged

within a period of Sixty (60) Days after the filing thereof;

(d) The appointment of a receiver for all or substantially all of the Defaulting Party's

business or assets on the grounds of insolvency, and such appointment is not

vacated within Sixty (60) Days of such occurrence;

(e) The admission by the Defaulting Party in writing of its inability to pay its debts

as they come due;

(f) The breach by the Defaulting Party of any of the material provisions contained

in this Agreement;

Upon an Event of Default, pursuant to Sections 14.01(a) through (f), inclusive, the

other party(s) (the Non-Defaulting Party), may elect to dissolve NAT-CC or purchase

the ownership interest of the Defaulting Party. In the event, that the Non-Defaulting

Party elects to dissolve NAT-Ce, the Defaulting Party, as applicable, shall vote its

ownership interest in NAT-CC to effect such dissolution.

[27]



This Agreement may be terminated at any time: (i) by mutual written agreement of

CCST and NATE and WVC; or (ii) by either CCST orNATE or WVC if the transactions

contemplated by Sections 1.01} 1.02} 1.03} 1.04, 1.05 and 1.06 shall not have been

consummated on or before May 30} 2009}or such other date} if any} as CCST and

NATE and WVC shall agree in writing; provided that no party may terminate this

Agreement pursuant to this clause if such party's failure to fulfill any of its obligations

under this Agreement shall have been the reason thatthe transactions contemplated

herein shall not have been consummated on or before such date; and (iii) by either

CCST or NATE or WVC if another party is then in material breach of this Agreement,

and the terminating party(s) is not then in material breach of this Agreement. The

party desiring to terminate this Agreement pursuant to this Section 15.01 shall give

Five (5) Business Days notice of such termination to the other parties.

1

If this Agreement is terminated as permitted by Section 15.01 such termination shall

be without liability to any party (or any director} officer, employee, agent, consultant

or representative of such party) to this Agreement. If the termination is pursuant to

Section 15.01 (iii) as the result of the failure of any party to fulfill a material covenant

of this Agreement or a misrepresentation by any party to this Agreement, such party

shall be fully liable for any and all damages, costs and expenses (including} but not

limited to, reasonable counsel fees) sustained or incurred by the other parties as a

result of such failure, breach or misrepresentation.

1
The representations, warranties} covenants and agreements contained herein shall

survive the execution of this Agreement.
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No rule of construction requiring interpretation against the draftsman shall apply in

the interpretation of this Agreement.

1

All notices} requests and other communications to each party hereunder shall be in

writing (including facsimile or similar writing} with confirmation of receipt) and shall

be given:

If to CCST} to:

ADDRESS:

TELEPHONE:

FACSIMILE:

E-MAIL:

If to NATE} to:

ADDRESS:

TELEPHONE:

FACSIMILE:

E-MAIL:

If to WVC} to:

ADDRESS:

TELEPHONE: 1 ] '77 g II

FACSIMILE:

EMAIL:
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(a) Any provision of this Agreement may be amended or waived subject to the

requirements of applicable law if} and only if} such amendment or waiver is in

writing and signed} in the case of an amendment} by CCST and NATE and WVC}

or in the case of a waiver} by the party(s) against whom the waiver is to be

effective.

(b) No failure or delay by any party in exercising any right} power or privilege

hereunder shall operate as a waiver thereof nor shall any single or partial

exercise thereof preclude any other or further ~;xercise,th~~reofor the exercise
ilj:"'t".,, " ." ;.,.,.' 't'

of any other right} 'power or privilege. ;,

~ .;

Except as otherwise expre'ssly provided in this Agreement} all costs and expenses

incurred in connection wi~ this Agreem'ent shall be paid by the party incurring such

costs or expenses.

1

The provisions of this Ag,tr.t\ement'5haH,~b~bindingupon and inure to the benefit of the

parties hereto and their respective successors and assigns; provided that no party may
:fttt~

assign, delegate or other~ise transfer any of its rights or obligations under this

Agreement without the co"sent of fne ~ther parties hereto and compliance with

applicable laws and regula¥ions.

1 7
This Agreement shall be construed in accordance with and governed by the Laws of

the State of South Dakota-and of the ..Uniteci States Federal Government without
"t'

giving effect to conflicts of laws or regulatory authority or court in the exercise of its

lawful jurisdiction.

1

This Agreement may be si ~din an,y number of counter~arts}each of which shall be

an original} with the same effect as if the signatures thereto and hereto were upon

the same instrument. This Agreement shall become effective when each party hereto

shall have received a counterpart hereof signed by the other parties hereto.
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This Agreement, including the Exhibits hereto, constitutes the entire agreement

between the parties with respect to the subject matter hereof and supersedes all

prior agreements, understandings and negotiations, both written and oral, between

the parties with respect to the subject matter of this Agreement. No representation,

inducement, promise, understanding, condition or warranty not set forth herein has

been made or relied upon by any party hereto.

1 10
If any provision of this Agreement shall be held to be invalid or unenforceable, such
invalidity or unenforceability shall not invalidate or render this Agreement
unenforceable, but rather this Agreement shall be construed as if not containing the
invalid or unenforceable provision. However, if such provision is an essentia'i element
of this Agreement, the Parties shall promptly attempt to negotiate a substitute.

1 1

The captions herein are included for convenience of reference only and shall be

ignored in the construction or interpretation hereof.

1

The parties agree with the principle that disputes, claims and controversies arising out

of or related to this Agreement or any of the notes or agreements set forth in Exhibits

(, D, and E (including the performance, enforcement, breach, or termination thereof,

and any remedies relating thereto) (each, a "Dispute") should be regarded as business

problems to be resolved promptly through business-oriented negotiations before

resorting to arbitration. The parties agree to use their best efforts and to attempt in

good faith to resolve any Dispute promptly by negotiation between the Directors

approved by the parties who have authority to settle the Dispute. Either party(s) may

give the other party(s) written notice of any Dispute not resolved in the normal course

of business ("Notice of Dispute"). Within Fifteen (15) Days after receipt of the Notice

of Dispute by the receiving party(s) C'Date of Notice"), the receiving party(s) shall

submit to the other(s) a written response, which shall include a statement of such

party's position. Within Thirty (30) Days after the Date of Notice, the party(s) shall

meet at a mutually acceptable time and place, and thereafter as often as they
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reasonably deem necessary, to attempt to resolve the Dispute. All reasonable

requests for information made by one party to the others will be honored.

(a) All negotiations pursuant to this Section 16.11 shall be confidential and shall be

treated as compromise and settlement negotiations for purposes of applicable

rules of evidence.

(b)ln the event the Dispute has still not been resolved by negotiation, then such

Dispute shall be settled by binding arbitration according to the rules of the

American Arbitration Association before an Arbitral Panel composed of three

(3) Arbitrators. One of such Arbitrators shall be selected by CCST, another by

NATE, and another by WVC. The Arbitration shall be legally binding and shall

take place at a location within the state of South Dakota designated by the

Board of Directors. The arbitral award or order ("Award") shall be given in

writing, shall detail the disputed matters and the reasons upon which the

Award is based. The Award of the Arbitrators shall be final and binding upon

the parties and shall not be subject to appeal to any court or other authority.

Judgment upon the award or order may be entered in any court of competent

jurisdiction, and application may be made to any such court for enforcement

thereof. Each party shall bear its own costs and expenses in connection with

the Arbitration} but shall share equally in the costs and fees of the Arbitration

proceedings. Each party accepts and submits to the arbitral jurisdiction

referenced above and to any court of competent jurisdiction with regard to

enforcement of the Award. Process in any such action or proceeding may be

served on any party anywhere in the world.

1
No provision of this Agreement shall create any third party beneficiary rights in any

person (except in favor of NAT-CC), nor shall any provision of this Agreement modify

any rights of any third party under any existing law, regulation or contract with any

third party.
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the parties hereto here caused this Agreement to be duly

executed by their respective authorized officers as of the day and year first above

written.

PRINT NAME

By:

PRINT NAME

By:

PRINT NAME
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WideVoice Communications, Inc.] Inc. (AUTHORIZED SIGNITURE)

(
By:

_Patrick J. Chicas----

PRINT NAME
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the parties hereto here caused this Agreement to be duly

executed by their respective authorized officers as of the day and year first above

written.

By:

PRINT NAME

By: £;

Q~e :D~r1y
PRINT NAME

Inc.,

By:

PRINT NAME
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